THE ROLE OF TECHNOLOGY AND CONSUMERS’ NEEDS IN THE
EVOLUTION OF COPYRIGHT LAW –
FROM GUTENBERG TO THE FILESHARERS

Péter Mezei

“Copyright laws become obsolete when
technology renders the assumption
on which they were based outmoded.”1
(Jessica Litman)

The motto of the present article symbolizes the close intertwining between technological development and copyright law. The symbiosis of copyright protection and technological innovation dates back to centuries and has been closely connected ever since the
modern printing press was invented by Gutenberg. In most cases, both society and the
rights holders have profited from this symbiotic interconnection, since the new technologies were created for the sake of the people and rights holders became entitled for
compensation for the new types of uses as well. The other lesson of Litman’s thoughts
is that copyright law has become more fragile. There are reasons for this. One is that
copyright statutes have almost always been one step behind the technological achievements. The other reason is that users have always seen more options in taking advantage
of innovations rather than following the provisions of copyright law (and paying royalty
to the authors).
This is evidenced by the heated debates about the emergence of technological
innovations. As soon as some new technologies appeared on the market, copyright law
and the rightholders reacted on them rapidly: they usually tried to force them back into
the shadows. However, the rightholders always understood it within a short period of
time that the new technologies are capable to create new works, new types of works,
new type of data carriers and new business models as well. The clash between the
rightholders’ and the society’s interests was speeded up by the emergence of digital
technologies,2 and copyright holders seem to struggle with the permanent lag to address
the above challenges. For example before the appearance of digital reproduction
machines the multiplication of copyrighted works for private purposes was successfully
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controlled by the royalty on blank data carriers (tapes, CDs etc.).3 The massive spread
of these machines has led, however, to unexpected results. The rightholders have both
witnessed the decrease of the amount of the above royalty and the number of the legally
purchased copies of their works. The legislators responded to this by the introduction of
technological protection measures (or digital rights management) 4 and stricter law
enforcement.5 The efficiency and popularity of DRM was refuted shortly after their
introduction.6 The late and partially inadequate legal responses on the borderless
internet freedoms and the increased needs of consumers, further the ever stricter law
enforcement have extremely deepened the abyss between the rights holders and the
users.
The article emphasizes that the obstacle of P2P filesharing is not a unique feature of
our times – it is part of the centuries old legal narrative between symbiosis of
technology and copyright law. The first chapter summarizes the factors that were
necessary to the emergence of copyright protection including the technology (originally
the printing press), authors, consumers and legislature. The second chapter will present
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that the evolution of copyright law is mainly led by users’ demands and the massively
accessible supply of new technologies.

The prerequisites of copyright protection
The emergence of copyright protection is due to the appearance and conjunction of four
different factors. The first and most well-known reason is the (European) invention of
the printing press. This device reformed the manual multiplication market and led to
massive reproduction and distribution of written works (mainly books). This factor was
known as “material side” by the classic Hungarian copyright commentators.7 According
to Rudolf Müller-Erzbach, the representative of the “jurisprudence of interests” school,
the birth of copyright law was clearly determined by the invention of printing
technology, since copying by hand did not carry the interest to protect manuscripts in
the lack of marketability.8 The intellectual creations have turned to be marketable due to
the emergence of multiplication technologies. 9 Elemér Balás P. remarked that “the
intellectual creations have become negotiable, thus goods”.10
Subsequently, authors demanded an increased protection of their
personal/intellectual interests.11 This movement (usually called as “personal side”) was
speed up by the appearance of individualism. From the end of the Middle Age, an
increasing number of creators had the ambition to preserve their names for the future.
The art historian Jacob Burckhardt noted that the subjective element rose from the
renaissance; and humans became intellectual individualities. He argued that no one was
averse to attract attention, to be different or look different than the others. 12
The third reason is the “consumption side”, where the consumers’ demand to
become owners of physical copies of intellectual creations has been strengthened in the
last two centuries as well. According to Ferencz Toldy “where scientific education and
passing the time with reading literature is not a necessity, there isn’t any need for
intellectual works, and being an author is not a way of living”. 13 The economic potential
of the citizens grew rapidly as soon as reading and writing ceased to be a secret
knowledge of priest and nobles and literacy of ordinary people increased.
Finally the prevailing legislative (political) environment had to be open to settle and
regulate the order (balance) between the different interests and actors of publishing
industry and the consumers. It is important that the first “copyright related regulations”
date back to the 15th-16th century: the kings granted so called “patents” to specific
printers, who used these monopolies to exclusively print specific or any kind of books at
a designated geographical territory. 14 However, these “patents” were not based on
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balancing the interests of the authors, publishers and consumers, indeed, they supported
only the printers. After a few centuries the debate flared up in respect of the imbalance
of interests, which necessarily led to legislation by the kings or Parliaments.
All these factors are clearly evidenced by the first copyright statute of the world.
Before the Statute of Anne15 came into force on April 10th, 1710, printers from the
Stationers Company controlled the monopolistic publishing of books. The Company’s
monopoly was supported (and constantly renewed) by the King as the Company acted
as a censor on behalf of the Crown. The need for censorship in England arose from the
invention of the printing press occurring roughly at the same time as Reformation and
the great geographical discoveries of this time period. These monumental developments
opened up the world and consequently the minds of the Europeans and the English
Crown felt itself uncomfortable with the possibility that books could become the means
of free flow of ideas. Thus, the Stationers Company’s printing monopoly guaranteed the
publishing of material which would not endanger the privileges of the King. 16 Printers,
who were not members of the Stationers Company, could only reach the market with
cheap and low quality reprints of books. Tensions originating from this practice were
fueled by the borderless distribution of reprints (between Scotland, Ireland and
England).17 The interests of the authors were rarely articulated in the heated debate
either, as the Stationers Company’s model was based on the exploitation of authors’
manuscripts without the constant appreciation of the creators’ efforts. The authors could
sell their “copy rights” to the printers for a one-time fee but the income from the
publications, the author's royalties, was not shared with them. 18
The legislative intent of the Crown brought an important shift in thinking at the turn
of the 18th century. Daniel Defoe’s arguments in favor of free press served the basis for
the protection of authors. Defoe claimed that the ineffective censorship shall be
abolished by the introduction of liability for the content of the speech, but as a
counterpart to this the rights for the works shall be granted to the authors. The Statute of
Anne declared that the rights of reproduction and distribution should be vested in the
authors.19 Although these rights remained transferable, but due to the elimination of the
Stationers Company’s monopoly anyone could get the authors’ permission to print their
books. The statute similarly introduced a limited term of protection, which was subject
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to renewal. This resulted in the elimination of de facto monopolies (everlasting
publishing rights) and led to the emergence of the doctrine of public domain. 20
This British example is unique. The conjunction of the above discussed four factors
was optimal to give birth for the Statute of Anne. All the other countries of the world
faced different economical, technological, intellectual, social and political challenges
when creating their own national rules on copyright law. One of the results of this is that
the content and sometimes the objectives of the domestic statutes differ more or less.
The first French Copyright (the so called “Chénier”) Statute was created in 1793, the
bloody years of the French Revolution. The basic objective of this statute was the
introduction of liability for the content of speech.21 The first Copyright Statute of the
United States, created similarly in 1793,22 was based upon the exclusive legislative
power of the Congress and intended to “promote the progress of science and useful
arts”.23 These provisions focused mainly on new copyrightable works and inventions for
the sake of the whole society rather than providing strong and wide protection for
unique authors and inventors.24
The balanced environment for the first Hungarian copyright act rose in the second
half of the 19th century. At that time, the Hungarian publishing industry was strong, new
newspapers and journals appeared on the market, and the Hungarian literature and
theaters shined brightly. Although the first few proposals for the copyright code were
defeated due to the destructive political climate of pre- and post-Revolution period of
1849-1849, the codex written in 1884 (named after the minister of justice, István
Apáthy) was finally supported by all relevant actors of the “copyright industry”. 25
The dominance of technology and consumers’ needs in the development
of copyright law
The history of copyright law undeniably proves that the development of technology has
instigated the most legal changes. This is perfectly shown by the granting of the original
privileges/monopolies by the monarchy to book publishers, 26 and the first copyright
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statutes similarly declared only books and other printed works to be protected subject
matters, and reproduction (printing/reprinting) and distribution/sale of the physical
copies to be exclusive rights of the authors.27 Hence, copyright protection originally did
not cover other works of authorship, like sculptures, paintings, choreographs, or
buildings. Such (usually unique, not massively marketable) creations were included into
the list of subject matters later, when the intellectual interest to protect all creators
became strong enough. This list has further expanded as soon as the business and moral
advantages of new technological innovations were recognized. Such a great example is
the relatively fresh protection of computer programs. 28
Yoshiyuki Tamura depicts the joint evolution of technology and copyright law with
three “waves”. The first wave was the European invention of printing press that – as
mentioned before – served as the cornerstone of the emergence of copyright protection.
This original “copy right” protected rights holders reliably against usurpers as long as
access to printing machines and the multiplication of printed books remained expensive.
The second wave came in the second half of the 20th century with the appearance of
analogue reproduction technologies (like the video tape recorders). Consequently, a
larger portion of the society had the ability to reproduce protected materials. This
second wave led to the modification of several crucial points of the copyright system,
especially in respect of the economic rights and the term of protection. Finally, the third
wave of the evolution appeared with the spread of digital technologies and the internet.
Since these offer the chance for masses worldwide to have easy, fast and cheap access
to and use (perfect reproduction) of copyrighted works, the third wave has caused
unforeseen challenges for the legislature and the rights holders. 29
Tamura’s conception seems to be too selective, since it gears the waving
development of copyright law only to the degree of consumers’ access to protected
materials. Contrary to Tamura’s theory, numerous other technologies (for example,
cameras, television, radio, satellite broadcasting etc.) have been invented during the
course of time that led to the codification of new protectable subject matters (for
example photographs, motion picture and other audiovisual works, radio and television
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programs etc.) and exclusive economical rights (including neighboring rights). 30
Notwithstanding the above, Tamura’s theory correctly points out that during the last
three centuries most of the challenges, changes and amendments to the copyright system
were induced by the newly invented and massively accessible technologies.
This recognition is mirrored by the constant modifications of domestic copyright
statutes and international copyright treaties and agreements as well. On the international
level, both the WCT and the WPPT preambles recognize “the impact of the
development and convergence of information and communication technologies on the
creation and use of literary and artistic works” and “the production and use of
performances and phonograms”. Similarly both WCT and WPPT recognizes “the need
to introduce new international rules and clarify the interpretation of certain existing
rules in order to provide adequate solutions to the questions raised by economic, social,
cultural and technological developments”.31
It is similarly undeniable that the technological development has always correlated
with the needs of the consumers’ side. It can be seen that the fate of a given technology
depends upon the positive or negative reception for given equipment. Also, many new
technological solutions were invented by the producers in the light of consumers’ needs.
In order to prove the above statements we might take a short look at the history of
copyright protection of musical works and sound recordings.
The first copyright statutes of the world did not acknowledge musical works as
protectable subject matters as in the majority of cases, the enjoyment of these works
took place in closed communities, theaters, churches or nobles’ palaces. Later, the
increasing popularity of the performance and listening of musical works has guaranteed
of marketability of these creations and were finally acknowledged as protectable subject
matter in the 19th century.
Besides the revenue from sheet music publications, the composers could have been
certain to profit from public performances of musical works as performances required
the purchase of sheet music. Before the end of the 19 th century, there was not any
technology that made it possible to reproduce and distribute sheet music at a low
expense. This was dramatically changed by the invention of those technologies that
were capable to record and/or display musical works (sound recordings), such as barrelorgan, gramophone, phonogram or radio frequency transmission. Due to these
technological developments, however, it has become a real danger that the reproduction
or the public display of musical works (sound recordings) might occur without the
permission of the rights holders.32 It is not surprising therefore that the invention of any
new technology that was capable to use copyrighted works in any way led to intense
debates amongst the rights holders.33 Indeed, most of these debates were settled by the
legislators by the widening of economic rights and the institutionalization of licensing
(by the introduction of the system of collective rights management).

30

See Paul A. DAVID: The End of Copyright History? Review of Economic Research on Copyright Issues 2
(2004) 5-10.
The WPPT excludes the referral to the interpretation of preexisting rules.
32
LITMAN, (op. cit. 1) 22-23.
33
LITMAN, (op. cit. 1) 23.
31

77

John Philip Sousa, the famous US composer and conductor, testified the following
on a congressional hearing (of the third US Copyright Act, finally accepted in 1909) in
1906:
„These talking machines are going to ruin the artistic development of music in this
country. When I was a boy (…) in front of every house in the summer evenings you would
find young people together singing the songs of the day or the old songs. Today you hear
these infernal machines going night and day. We will not have a vocal cord left. The vocal
cords will be eliminated by a process of evolution, as was the tail of man when he came
from the ape.”34

Sousa’s fears were well-grounded in the sense that the age of communal singing (as
he described it) was on the decline. However, in case the consumers’ need would have
been different the talking machines (Sousa was referring to player piano) would
disappear from the market. Indeed, no other new equipment would have been invented
in the course of time that would be capable to record, reproduce or display music. To
say it differently: the society took sides with those machines that provided wide access
to works rather than the existing copyright regime. Consequently many new equipments
and different data carriers appeared on the market that were designed to enjoy sound
recordings mechanically.35 The new home equipments that were capable to display and
copy sound recordings made the majority of the society potential infringers. The
copyright regime reacted on this challenge successfully by the introduction of royalty
on blank tape (later any kind of data carrier).36
The copyright status quo was wounded by the appearance of digital technologies.
One of the greatest advantages of Compact Discs was that the quality of the copy was
not deteriorated by the reproduction. Another consequence of the spread of digital
technologies was that the costs of the production and multiplication of copies decreased
radically. The massive expansion of internet, which made the distribution and making
available of sound recordings extremely simple, heavily fueled the flames of the
copyright war and consequently overwrote the rules of the “digital arena”. As a group of
Dutch researchers emphasized:
„Skilful consumers mastering information and communication technology have combined
with the development of network capacity to increasingly squeeze the entertainment
industry’s traditional business model. Digital consumers, wise to technological
possibilities and new applications in the digital arena, are now making demands of
products and services – demands that the entertainment industry, stuck in its traditional
practices, has failed to meet sufficiently over the past few years.”37
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The chain of thoughts could naturally be continued with the introduction of the
history and evolution of any other technology that was relevant from the perspective of
copyright law, especially like photocopying, photographing or television. However, this
is not necessary at the moment.
The present short article was willing to emphasize how the development of
technologies and the copyright system correlates with each other. In the light of the
above historical experiences, it has been shown why (among others) P2P filesharing –
as one of the leading digital challenge of copyright law – appeared so easily at the end
of the previous millennium and why did it conquer the heart of the users so rapidly and
readily. The standardization of mp3 compression38 and wide-spread Internet39 adoption
and accessibility resulted in the reality of sharing small size audio files via faster
Internet connections. It is therefore unquestionable which option do the users choose to
access musical works: cheap (almost free) filesharing portals40 or via purchasing
(lawful) copies in music stores (or later online).
To sum up: people (especially copyright lawyers), who are interested in
understanding the phenomenon and changes of P2P filesharing should first understand
that there is nothing revolutionary in the appearance of this technology. The emergence
of P2P filesharing was a necessity in the light of technological improvement and the
constant development of users’ demands.41
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